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DEPARTMENT OF THE INTERIOR
y/orking Group In Indian Water
gettiements; Criteria and Procedures
tor the Participation of the Federal
Gevernment in Negotiations for the
gatuemnent of Indisn Water.Rights
claims

aGENCY: Department of the Interior,

action; Policy Statement,

s

SUMMARY: It 1 the policy of this

Administration. as set forth by President

aysh on June 21,1989, in his statement
siqnirg loto law H.R. 932, the 1989
puvallup Tribe of Indians Settlement
Act, that disputes regarding Indisn

water rights should be resolved through

negotiated seidements rather than
|Itigation. Accordingly, the Department
of the Interior adopts the following

criteria and procedures to establish the

basis for negotiation and settlement of
clalms conceming Indian water
rasources,

erFECTIVE DATE: March 12, 1950.
ap0AESSES: Comments may be
sddressed to: Mr, Tim Glidden.
Department of the [nterior, MS 6217~
1418, 18th end C Streets, NW.,
washington, DC 20240.

FOR FURTNER INFORMATION CONTACT
e, Tim Glidden, Chairman, Working
Group on Indian, Water Settlements,
202-343-7351,

SUPPLEMENTARY INFORMATION: These

criteria and procedures were developed
by the Working Group on Indign Water
Settements from the Deparunent of the

Interior,
These criteria and procedures

rupersede all prior Departmente! policy

regarding Indian water setdement
acgatinlions, The criteria provide a
framework for negotiating settlements
so that {1) The United States will be

uble to participate in water setllements

ronsistent with the Federal

Goverament's tesponsiblilties as trustee
in (ndians; (2) Indiana recelve equivalent

beaefits for rights which they. and the

iIniled States s trustee, may release as

gart of a sewlement: (3) Indlans obtain

tha ability as part of zach settiement to

raaliza value from confirmed water

rphis cesulting [rom settiement: and (4)

The setlement contains appropriate
cost-sharing by &ll parties banefiting
from the seltlement.

Dzled: March 8, 1990,
limontky Glidden.
Choirman, Working Croun on [ndion Weter
Nnzifements.

Criteria and Procedures for Indian Water
Rights Settlements .

Preamble
{ndian water rights are vested

- property rights for which the United

States has a trust responsibility, with
the United States holding legal title to
such water i trust for the benefit of the
Indians, ,

It is the policy of this Administration,
a3 36t forth by President Bush o8 June
21, 1989, in his statement sl iato
law HLR. 932. the 1969 Puyallup Tribe of
Indians Settlement Act, that disputes
regarding Indian water rights should be
resolved through negotiated senlements
rather than Mtigaton.

Accordiagly, the Department of the
Interior adopty the allo criteria end
procedures o egtablish the basis for
negotation and setdements of claims
concerning Indian water resources.
These criterfa and procedures superseds
all prior Deparunental policy reg
Indian water setlement negotiatdons.
The citetia provide a framework for
negotiating pattlements so that (1) The
Unted States will be able to participate
in water settUements consistant with the
Federal Government's responsibilities
as tustee to Indians; (2) Indians receive
equivalent benefils for rights which
they, and the United States a3 truatee.
may release as part of a ssttlements (3)
Indians obtain the ability as part of each
settlerent to realize value from )
confirmed water rights resultin
settlernent: and (4) The settlement
containg appropriate cost-oharing
parties benefiting from the settlement.

Criteria

1. These criteria are applicable to all
nesotiztions iavolving Indjan water

' 'ng}m claims settlements in which the

Federal Government participates. '
Claims to be settled through negotiation
may Include, but are not limited to,
claims:

(a) By tribes and U.S. Gaovernmant to
quantify reserved Indian water rights..

(b) By wibes against the U.5.
Government

(c) By tribes and the U.S. Governmeat
agains! third pardes.

2. The Depariment of the Interlor will
pupport legislation authorizing those
ggreements o which I3 {a a signatory

pany.

3. Settlements should he completed in
such a way that all outstanding water
cJaims are resoived and finality is
achieved

4. The total cost of a setllement to all
parties should not exceed the value of

.ikelihood of loss.

{he axsting claims as calculated by the
Federal Government.

5. Fedeml contributons to a
gett/ement ghould Bot excaed the sum of
the following two elements:

a_ Firsk. calculable jegal exposure—
litigation cost and judgment obligetions
if the case is lost Federal and noxn-
Pederal exposwe should be calculated
on & present velue basis taking into
account the size of e claim, value of
the watar, timing of the award, '

b. Second, additional costs related lo
Federal trust or programma tc
responaibilities (assuming the U.S.
obligation as trustee caz be compared o
existing pncedence.)—-?ederal
contributiony relating lo programma te,
responsibilities should be justified as to
why such contributions capnot be
fanded through the normal budget
prucess,

8, Settlements should include aon-
Faderal cost-sharing proportionate to
the benefits received by the pon-Federal
parties.

7. Settlements shauld be stractured to
promote econaonic eficiency oo
reservations sad tribal self-sufficiency.

8. Operating capabilities and various
resources of the Federal and non-
Federal parties to the claims _
pegotiations should be considered in
structuring a setJement (e.g. operating
criterin and water conservation in
Pederal and non-Fedara! projects).

9. If Federal cash contibutions are
part of a settlement and once such .
contributione are certified as depasited
in the appropriate tibal reasury. the
U.S. shall not bear any obligation or
liability regarding the investment,
management. o use of such funds.

10, Federal participation {n Indian
waler rights negotations should be
condudve to loaog-t barmony and
cooperntion among all interested parties
through respect for e sovereignty of
the States and tribes in their respective
jurisdictions.

11, Settlements showd generally not
include:

a. Local contributians derived {rom
iasuing bonds backed by or guaranteed

by the Federal Government.

b, Crediting to the nog-Federal share
nordal project tevesues that would be
recelveg in absence of a cost share
agreement.

¢ Crediting non-Federal operatiof.
maintenance, and rehabilitation (OM&R)

yments to non-Federal construction
cost obligations-

d Imposition by the Federal
Government of fees ot charges requlring
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suthorization In order to finance the
non-Federal share.

e, Federal subsidy of OMKR costs of
Indian and non-Indian parties,

£, U.S, participation in an
economically unjustified irigation
investment: however investmenty for
delivery of water for households,
gerdens, or domestic livestock may be
exempted from this criterion.

g- Per-Capita distribution of trust
funds.

.. Crediting to the Federal share . .
existing annual program funding to
tribes. .

1. Peaalties for failure to meet a
construction schedule, Interest should
not accrue unless the sattlement does
not get budgeted for as specified in item
15 below,

}» Exemptons from Reclamation law.

12. All tangible and intangible costs to
the Federal Government and to non-

. Federal parties, including the

forgiveness of non-Federal
reimbursement requirements to the
Federal Government and {tems
contributed per item 8 above, should ba
included in calculating thefr respective
contributiona to the gettlement

18. All fipancia) calculations shall use
a discoun! rate equivalent to the current
water resources planning discount rate
an published annually in the Federal
Regiater.

14. All contractua] and statutory
responsibilities of the Secretary that
affect or could be affected by a specific
negoliaton will be reviewed.

15. Settlement agreements should
include the following standard language:
Federal inancial contributons to &
aettiement will normally be budgeted
fer, subject to the availability of funds.
by October 1 of the yery [ollowing the
year of enactment of the authorizing
lagislation (e.g. for a settlement enacted
into law in August 1990, fundingto
Implement it would normally be
contained in the FY 1997 Budget request
and, {f appropriated, be svailable {or
obligation on October 1, 1991).

18, Settlementa requiring the payment
of a substantial Federal contribution
should Include standard language
providing for the coata to be spread-out
over more than one year,

Procedures
Phase [—Fact Finding

1. The Department of the Interior
(Department) wil] consider initiation of
formal claims seltlement negotiations
when the Indian tribe and non-Federal
partien Involved have (ormally
requested negotiations of the Secretary
of the Interior (Secretary),

" existing contracts, atatutes, regula

2'The Department will consult with

the Department of Justice Justce) .
concerning the legal considerations In

forming a negotiating team, -
IF Department es to astablisk a
team, the Office of Management and

Budget (OMB) and Justice shall bs
potified, in writing. Justice should
generally be a member of any
negotiating team.

a. The Department's notificatien -
should include the rationals for potentinl
gegotations, Lo, pending litigaton and
other background information about the
claim already available, makeup of the
team (reason that Justice (s not a
member of a team, if applicabls). and
non-Pederal participants in the
gettlement process.

b, The date of the notification marks
the beginning of the fact-finding perind.

3, Not later then nine monthy after
notification, a fact-finding report
putliniog the current status of Utigation
and other pettinent matters will be
gubmitted by the team tg the

Department, OMB, and Justice. The fact-

finding report ehould contaln
information that profiles the claim and
potential negotiations. The report should
include:

& A listing of all Involved partiza and
their positions, - . T

b, The legal history, if any, of ths
claim. including sach relevant matters
as prior or patentla] litigation or court
decisions, ‘or rulings by the [ndian .
Claims Commission. .

¢. A summary and evaluation of the
claims asserted for tha Indians.

d. Relevant information on the non-
iledersl parties and their positions to the

alm,

e. A geographleal description of the
reservation and drainage basin
involved, Including maps and diagrams,

L A review and analysis of pertinent
tions.
and legal precedent that may have an
impact on the settlement. ‘

g A description and analysis of the
history of the United States' trust
activities on the Indian reservaton.

4. During Phases L I, and IL the
Government {through the negotinting
team ot otherwise) will not concede or
make representatives on likely U.8.
positions or conaidetstiona,

Phase I—Assessment and
Recommendations

1. As soon as posaible, the negotiating
leam, Jn concert with Justice, will
conduct and present to the Department
an gssessment of the positiona of all
parties, and a recommended negotiating
posltion. The purpose of the assessment
is to (1) measure all costs presuming no
settlement, and (2} measute complete

‘claim and all pea

settlement coats to all of the parties. Tha
assessment should include: s
. & Costa presuming no settlement— - 3¥.
Estimates for quantifying costs TR
associated with all pending or potential 3+
litigation In queston, including daims ..
sgainst tha United States and claims ;.
agalnat other non-Federal parties =
logsther with an assessment of the risk
to-all parties from any aspect of the .
litigation without - -
a settlement. A best/worat/mont likely *

. -probabilil .anelysis of tha litigation

outcome should be developed.

b. An analysis of the valye of the
water claim for the [ndians. ' -

¢, Coats Presuming Setlement—
quantification of alternative settlement
costs to all parties. This includes an
analysis showing bow contributions,
other than those stricty assuciated with
litigation, could lead to settiement (e.g.
facilitles to use water, alitemative uses -
of water, and alternative financial
consideratiana). .

2 All analysis n the aszessment

. should be presented in present valua

terms using the planning rate used for
evaluating Federal water resourcs
projects.

Phase DI—Briefings and Negotiating * . :
Position . .

1. The Working Croup oa Indian
Water.Setiements will preseat to the
Secretary a recommended negotiating
position. It abould contdin:

a, The recommended negodating )
poaition and contzibution by the Federal
Government, .

b. A stratagy for funding the Federal
conlribution to the sattlemant.

c Any legal or financial views of
Justice or OMB.

d. Tentative position on major issues
expected to arise.

2 Following the Secretary's approval
of the Government's negatiating
position, Justice and OMB will be
notified before negotiations commence.

Pbase [V—Negotiations Towards
Settlement

1. OMB and Justice will be updated
periodically on the status of
degotiations.

2. If the propsoed cost to the US. of
settlement increases beyond the amount
decided bn Phasa [IL If the negotiations
are going to exceed the estimated time
(or break down), or if Interior proposes
to maks signficiant changes ln the
Covernment negotiating position or in
the U.S: contribution to the settlement.
the original recommendation nd
pegotiating position will be revised

using the procaduses |dentified above.
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3, Briefings may be given to the
(ungressions| delegations and the
Comimiltees consistent with the
Covernment's negotiating position.

{7R Doc. 30-5532 Filed 3-8-50: 8:4§5 am)
ALUNG COUE 6310-AR-A
—_— . —

INTERSTATE COMMERCE
COMMISSION . |

|Rinance Docket No. 31800

paducah & Louisville Railway, Inc,—
Trackage Rights Exempiion—Pyro
Eguipmerit Co,; Exemption

Pyro Equipment Corzpany has agreed
1 prant overhead and local trackage
rights to Peducah & Louleville Railway,
(=e.. behween milepost 62.26 near
Biuckford, KY arnd milepast 97.25 near
Princeton, KY, a distance of 34.99 miles,
The trackege rights will be effeclve on
vr about March 1, 1990,

This notice is filed under 49 CFP.
1180:2(d}{7). Petitions to revoke the
examplion under 49 U.5,C. 10505{dJ) may
Ytz filed at any ime. The ling of a
~niition to revake will not stay the
transaction. Pleadings must be Flad with
the Commiss{an and served on: JUI M.
{awken, Weiner, MeCalfrey, Brodsky.
Kuplan & Levin, P.C., 1350 New York
Avenue, NW., Suite 800, Washington,
0C 20005-4797 and Catherine Behri
%o Equipment Company. P.0. Box 367,
Siurgis. KY 42459,

As a condition Lo the use of this
txempton, any employess affected by
e trackage rights will be protected
gursuant o Norfolk and Western Ry.
(m—Trockage Rights~BMN, 354 1.C.C.
fN5 (1978), as mocified {u Mendocine
1205t Ry., Inc.—Leose and Operate, 380
i'.C. 653 (1088).

Ouled: February 28, 1950,

By the Commlssion. Janu F. Maekall,
Jirector, Office of Procaedings,

Yiareta R. McGee,

Svarstary, ‘

i¥P. Duc,'80~5218 Filed 3-9-90: 8:45 am)|
LLUNG CODE 768-01-48

1Jocxet No, AB-33 (Sub-No. 56)]

Unicn Pacifis Raliroad Company~-
Ahandonment In Fremont and Teton
Countles, |D; Findings

The Commission has found lhat (he
puhlic convenience and necessity permit
Uaion Paclfic Railroad Campany to
#bandon lis approximately 39.80-mile
fine of railroad between milepost 0.0 at
;})shlon and milepost 30.80 near Tetonla,

A ceruficate will be {ssued
autharizing abandonment unless within

15 days after this publication the . .
Commissian also Snds thac (1) A
financially responsible person has
offered financial assistance (through
subsidy or purchase) to enable the rail
service to be continued; and (2) It {s
likely that the assistance would fully
compensate Lhe raflroad.

Any fauncial assistance offer must be
filed wilh the Commission and'served
on the applicant no later than March 22,

. . 1990. The following notation mustbe -

typed in bold face on the lower left-hand
comer of the envelope: "Rail Section,
AB-QFA." Any offer previously made
must be remade within this 10-day
period.

Information and procedures r:guding
financial assistance for contnued rail
service are coataiged in 49 U.S.C. 10805
and 48 CFRF 1152.27,

Decided: February 2z, 1990.

By the Corumisslon, Chairman Gradison.,
Vice Chairman Philljps, Commissionars
Simmons, Lamboley, wnd Emmett Vice

‘Chairman Phillips vommented witha

separate expression. Commissioners
Sbnmons and Lambaoley dissented with
separale expreasionsa

Norsta R. McGee,

Secrelary.

(FR Doc. 90-5589 Filed 3-8-60; &:45 am|
BIUJNG CODE Mas-0v-M

{Firance Oocket No. 31582]

Union Pacific Rallroad Co. and
Missourl Pacific Rallrosd Co.—
Trackage Rights Qver Lines of
Chlcago and North Western
Transportation Co, Batween Fremont,
NE/Councl} Blufts, |A, and Chicage, IL

AGENCY; Interstate Commerce
Commission,

action: Natice of Decision No. 3.

SUNMMAAY: The Commisaion {a accepting
for consideration the application fled
February 7, 1950, by Unicn Pacific
Railroad Company (UPRR), Missouxi
Pacific Railroad Company (MPRR), and
Chicego and North Western
Transportation Company (CNW) for
UPRR and MPRR, collectively referred
ta a3 UP, 10 acquire rackage rights over
the lines of CNW between Fremont, NE/
Council Bluffs, LA, and Chicago, . The
applicants also seek a declaratory order
that: (1) UP's corporate parent. Union.
Pecific Corparation, and its affiliates
will not galn control of CNW as a resull
of execcise of the trackage rights and
certain additjonal contingent rights for
which they contructed. in connection

‘with (e Blackstone-CN'W.lransactiom:!
and (2) the additonal contingent rights
do notrequire prior Commission
approval or exemption before they may
become effective.

DATES: Written comments must be [iled
with the Interstate Commerce
Commiasion po later than April 8, 1990.
Comment from the Secretary of

. Transportation and the Altoruey

Geueral of the United Stales must be
filed by April 24, 1990, The Commission
will {asue a service list shortly theralter,
Comments must be served on all parties
of record within 10 days of the
Commizsion's {ssuance of the service
list. Responaivs and {nconsfatent
applications sust be filed no later than
May 9, 1990.

ADDRESSES: An original and 10 copies of

all documents must refer to Finance

Docket No, 31562 and be sent to: Office

of the Secretary, Case Coutrol Braach,

Atm: Pinance Docket No. 31582,

Interstate Commerce Commission,

Washington, OC 20423,

* One copy of all documents filed must

be sent concurreatly to:

Docket Clerk, Office of Chief Counael,
Federal Railroad Administratjoz,
Room 5101, 400 Seventh Skreet SW,
Washington. DC 20590.

Attorney General of the United States.
Wazshington, DC 20530,

In addition ane copy of all documents
must he sent lo each of applicants’
representatives:

James P. Daley, Chicago and Narth
Western Transportation Company,
One North Western Center, Chicago,
IL 806086,

James V. Dolan, Union Pacific Railroad
Company, Missouri Pacific Rallroad
Company, 7418 Dodge Street, Omaha.
NE 88179.

Arvid E, Roach I Covington & Burling,
P.O. Box 73688, 1201 Peznsylvania
Avenue, NW., Washington, DC 20044.

FON FURTHER INFORMATION CONTACT:

Joseph H. Dettmar or Beryl Gordon,
(202) 275-7245.

or

Julla Farr. (202) Z7$-1713.

[TDD for hearing impaired: (202) &5~
1721).

SUPPLEMENTARY INFORMATION: The.

application, exhibits, and one copy of

materiala filed with the SEC in
connection with the wensactiona at
issue Lo Blackstone, supea. are available
for inspection in the Public Docket Room
at the offican of the Interstate Commerce

Commission in Washington. DC.

\ Blockatone Cap. Partrers—Lont. Exempl—

CNW Com, of k5 LC.C24 1015 (1699)
(Blackatcna).
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